GOVERNMENT OF THE BISTRICT OF COLUMBIA
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* R K

Legal Conwed Bivision
February 11, 2011

Sandra 5.5 Seegarg
Commissioner, ANC 8k
F107 Savannah St, S,
Washington, D 20032

Rer Funding of 3o “Adopt-a-Child/Y outh” Program
Diear Ms. Seegars:

This letter responds to your e-mad guestion as to whether funds from an Advisory
Neighborhood Commission (ANC) could be used for the above-referenced initiative,

Specifically, vou have asked whether the ANC conld ereate a program by which each
commissioner “adopts] a child/youth, and setfs] = budget as to how much can be spent
on the adopted {child/youth] -~ school supplivs, unifonms, sporting equipnient, after
school programs, bus fare to events within DC, reveards for good grades, ete. .. There
are presently seven commissioners in ANC 8E.

We conclode that, while o theory, the ANC might Jegally undertake sach a program,
there are numerons concems arising from local and federal prohibitions on ANC
spending, as well as from the difficulty we pereive in effectively monitoring cach
commmisaionar’s comphiance with these requirenaents as the progran s implemented.
Consequently, we are unable o state that the mutiative, as presently described, is Tepally
sonnd.

The law governing use of ANC [unds is found 1w sections 16(1) and (m) of the Advisory
Meighborhood Commissions Act of 18735, as amended, effective June 27, 2000 (0.0
Law$ 13-135; 10O Officiad Code § 1-309.13 (2006 Repl y) (“Act™), which provides that

(1) A Commission shall expend funds received through the annual
allocation recetved pursoant to subsection (a) of this section, or other
donated funds, for public purposes within the Connnission area,
Expenditures mway jn the form of grants by the Conunission for public
purposes within the Cormmission area pursuant to subsection {m) of this
seotion. ..



{my A grant may nol be awarded unless the grant is awarded pursuant to a
vote of the Commission at a public meeting following the public
presentation of the grant reguest. A Comunission may approve grants only
o organizations that are public in nadure and benelit persons who reside oy
work within the Conunission area. The servives provided by the grantes
arganization must not be duplicative of any that are already performed by
the District governiment.

D.C. Official Code § 1-309.13(1) and (n) (2010 Sapp.).
As aresalt, ANC funds, whether divectly spent or provided by grant, may only be for
public prrposes that benefit members of the ANC community at issus. ANC funds
cannot simply be provided to an individual, and they may not be wsed o provide services
already performed by the District government,’ In addition, while not stated in the Act,
because ANC funds are appropriated by Congress, we adbere to the prohibition 1o federat
appropriations law against using poablic Tunds puarely for entertainment.

In light of these restrictions, the fivst question is whether speading money on behalf of
seven children or vouth ressding m ANC 8E benefits enough ANC residents to be
constdered to have a public purpose. As we have stated previcusly, this is always a
ditficult question in Hght of the subjective analysis required. {Letter to Sinclair Skinner,
Febrnary 20, 2004y Todeed, our office has resisted use of a mathematical formula in owr
review, requiring only that 2 “significant number” of persons residing or working in the
commission area receive a benelit from proposed ANC expenditures. {Letter to
Chairperson Mary Treadwell, er of, March 23, 1997

Thus, our (Hfice found a proposed ANC grant 1o the Edward C. Mamique Parent Child
Development Ceuter to fund a scholarship that would be awarded 1o only one child, as
one that would fail the public purpose test. (/) Likewise, we could not say an ANC
grant to the YMCA Sumimer Camp that would benefit two children in a commission area
was Jegally permissible, ()

However, we have previously approved of a grant to the AP, Shaw United Methodist
Churcl Recreation Departraent (o purchase spoting copipment pursuant to its
sponsorshup of a vouth football teans. (Letter to Otis . Troupe, December 28, 1992}
We also approved of funds being used by your ANC for a “Gospet Skate Might™ that did
not nclude any requirements for the number of children who were expected to attend,
{Letier to Sandra “S.8.7 Seegars, June 23, 2004 These grants, however, were
conditiomed on ensuring that the equipiment oy voller skates ware vot given o participants,
so that they coudd be used repeatedly For other children.

" Although these latter two statuiory restrictions on use of ANC funds refer oty to ANC grants, this (ffice
bas previously congluded that suck o literal reading ofthe law would allow an ANC g circnvent the
vestrictions placed ipon grams by siply engaging bn divent expeadiiures, (Letter to Alan Roth, Februry
18, 2004 In oy view, the intent of the Taw as drafted was to ensare that appropriated Disiriot funds o b
psed twice for the same city services, and that ANC reopey nol be haaded out anly ke individuals,



Providing funds on behalf of seven children in a commission responsibie for
ap proximately 2000 residents is simply too narrow o population to be classed asa
“significant number” ander a public purpose requirement for spending ANC monies.”
While we are loathe to erect barviers to AN efforts in assisting even one child’s positive
developnient, we read the Act's “public purpose™ langunage as seeking to ensure the
Hmited resources of ANCs will have the broadest impact on the community, With no
further overt benefits provided to the community by the seven children or youth
“adopted” by each commissivuer, the proposal would not be permissible under the Act.

However, even if the number of children benetitting from the program were substantially
increased, speading by the ANC g also timited in that it must be for purposes that would
he considered a public benetit, and not mere entertainment. {Letter to Westy Moelermid,
May 20, 1994); (Letter to Philip €. Spalding, July 13, 2005). We have declined 2 highly
Hitera] interpretation of the term “entertainment” in veviewing ANC grants or spending,
and we thus have approved of ARNC spending for participatory sporting or recreational
activity for childven, as that is thought 1o provide envichment for the community bovond
temporary snsement,  However, not every endeavor engaged m by children can be
funded with ANC money. Thus, we have disapproved of a grant frone AN 6C w gllow
400 children from a low-income housing complex in the District {o pariicipaie inan
outing to the 8ix Flags of America theme park, despite its laudable fannily-centered
purpose. (Letter to Deborah Nichols, August 9, 2006). Moreover, although we approved
of the grant by your ANC for the above referenced “Gospel Skate Night™ several years
agn, we cautioned against use of ANC funds for a generator that would power equipment
to pipe in nysic for the event.

The hst of items vou mention 85 potential categories For spending by each commissioner
are broad, and could include itery not all omd 13 be funded by an ANC. While }:v';if::
school supplies or rendal foes for spovting equipment nuight be permissible, vou also list
“hag fare to events in DO and the potential for? ewards” to ehildran or vouth fur their
phtaining good grades in sehool. Without restriction, these broad arcas could easily
involve spending that would run afoul of the prohibition on using funds for
entertainment, such as for movies, games, or even food” Moreaver, ANC funds cannot
be used to provide direct movetary pavments o a child or vouth, as that wouold constiinle
a grant ufn'x-c.uwy to an individual and is prohibited under the Act,

*We realize that our Office has previously found tva AN gravts to be lawfud that sere wsed to provide
stipends to fhae voung adults partivipating ina landscaping e‘mpiu}nmm; entrepregediship program (LEED
(Letier to Deborab Michels, August 4,.2008)) The LEEP projed lovelvad hiving five soubled vouth to
work pwendy howrs g week cleaning, picking up trash on sidewalks, and leadsoaping pablic greas inchiling
sheub iriraing and beautification of public had within vach ANGC Weadvised v owr letter that while
Fondy & persons would be grmted empim o iy each ANCL the wark that these persons would be
performing would benefit the community as a whole, o a ugfutman‘z portion dheveaf. . Fherefure, there s a
prsblic beneflt in addition to the 3 persons hived o pecfoon the wark™ (44

P We note that the Act also steiotly Hanits what the ANC may spend on foad, allowing oaly nominal
refreshments to be purchassd for commission meetings, and prehibiting expenditures for meuds vr personal
sitbsistence expenses. D.CL Official Cade 1-309.13{1 (2010 Supp. ).

L.



AN spending also cannot be for services already provided by another District ageacy.
School supplies sach as notebooks or pens might be the responsibility of parents and
subject to assistance by an ANC, but textbooks and other instructional materials are to be
provided by the District of Columbia Public Schools. D.C. Official Code § 38-701 (2010
Supp.). With respect to school nniforms, families moay receive Hnancial sssistance from
their school if they have difficulty purchasing them. 5-B DCMR § 2408.19 {2010).
Thus, a more detiled itenvzation of allowable spending by the commuissioners would be
needed on these areas as wall. '

Even i the project were 1o be cralied with more detail as to perpussible categorical
expentitures by each comissioner, however, the law requires that every actual ANC
expenditure have specific suthorization by the commission, aund all checks must be co-
signed by the Treasurer, DUC, Official Code § 1-309 13¢5 {2010 Supp.). While the low
does sllow for reimbursement of puschases made with personal credit or debit cards, the
purchase must still be approved betore reimbuorsement is provided, and 4 paper trail
would have to be maintamed for awditing purposes. /d. Indeed, all expenditures are
subject to audit by the Office of the D.C. Anditor (DDUA)Y, TR Official Code § 1~
300, 13{d) (2010 Supp.y. I is doubiful that ¢ Il conumizsion’s one-time authorization of
potential itemized expenditures by each commissioner on behalf of a child would aatisty
the above requirements. Thevefore, at a minimum, we foresee a burdensome increase in
financial management tasks for both the ANC and the ODCA to easure ANC funds are
propetly spent { the initiative were undertaken as deseribed.

In short, we gre unable to say the “Adopt & Child/Youth” program you propose is legally
suftickant without more detatls on the expected expenditures, and & proposed system for
conmmission approval of purchases, and for maiataining the proper documentation of
cenmmissioner spending to ensure comphianes with the Act,

L hope the above 1s helpfol to you. I you bave additional guestions, please feel to free to
contact our Office. :

Sincerely,
RYIN B, NATHAN
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By

Assistant Attorney General
Legal Counsel Division

(AL-11-022)
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Loynard Baroum



